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In The Court of Smt. Priyanka Saikia, Munsiff No. 2, 

Sonitpur, Tezpur 

 

Misc (J) 23/2017 (i/c T.S. 90/14) 

18-01-2022  

Both sides represented.  

Today is fixed for order. 

Petitioner filed an application under Order XXXIX Rule 

2(A) of CPC wherein the petitioner stated that the 

petitioner filed the Misc (J) Case No: 169/14 under Order 

XXXIX Rule 1 and 2 CPC for temporary injunction and vide 

order dated 17-12-15, this Court had passed injunction 

restraining the opposite parties and prohibited them from 

raising further construction over the suit land, till disposal 

of the suit be maintained. Petitioner stated that on 

10.03.2017 the opposite parties has started further 

construction over the schedule A land by alienating, 

demolition of existing boundary wall existed over Schedule-

A land  and on 10.03.2017 and 11.03.2017, the petitioner 

asked the opposite parties for not to raise further 

construction. Finding no alternatives, the petitioner on 

12.03.2017 had lodged a complaint before the O.C. Tezpur 

P.S. and at the intervention of the police personal, the 

opposite parties stopped their further construction over 

schedule A. As such the opposite parties violated the 

injunction order and as such the opposite parties are liable 

to be punished for violation of the order of injunction.  
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Opposite parties has filed written objection stating 

that the opposite parties are in possession of their own 

land which their father purchased way back in 1976 and 

which is within their boundary wall. The opposite parties 

out rightly deny of having made any construction on Holi 

this year as alleged or any other date including on 

10.03.2017. No demolition has been done on the boundary 

wall. The opposite parties stated that they had never 

started any construction. They further stated that the 

brother of the petitioner is an advocate and he has 

threatening the opposite parties as well as other residing 

near the Suit land. One after another false case is 

instituted to harass and bully the neighbours. The 

petitioner lodged a false case with the police and the police 

unnecessarily harass the opposite parties by calling them 

time and again to the police station in the name of 

investigation. The opposite parties also submitted an order 

passed by Hon’ble Gauhati High Court in CRP/118/2019, 

where the Hon’ble Gauhati High Court has dismissed the 

case.  

 In support of his plea, the petitioner has adduced 

evidence on affidavit of one (1) witness and exhibit Eight 

(8) no’s documents along with photographs. The witness of 

the petitioner had been thoroughly cross examined by 

opposite parties. Now to arrive at a definite point of 

conclusion I deem it fit and proper to frame the following 

points for determination:-  

POINTS FOR DETERMINATION 
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A. Whether the opposite parties had violated the order 

dated 17.12.2015 passed by the Court in connection with 

Misc(J)  Case No.169/14 by raise construction over the suit 

land ?  

B. Whether the opposite parties are liable to held guilty 

for disobedience of Court orders?  

Discussion, Decisions and Reasons thereof:-  

 I have carefully gone through the entire materials on 

record and also heard the Learned Counsel appearing for 

both sides and proceed to decide the following:  

 The petitioner being P.W.1 Lal Babu Sah stated in his 

evidence on affidavit that by violating the Court's order 

dated 17.12.2015 passed in Misc(J) case no.169/2014, the 

Opp. party willfully violating the order and as such he 

lodged an First Information Report before the O.C. Tezpur 

P.S. against the opposite parties. In this respect, the 

petitioner also exhibited a copy of FIR dated 11.03.2017. 

But in his cross examination P.W.1 Lal Babu Sah has 

deposed that he had not given other witnesses in respect 

of demolishing the boundary wall. In his cross examination 

he again stated that the dag number and patta number of 

defendants is different from the suit land. He also admitted 

that he had filed a case against Jogendra Sarma for 

encroaching the petitioner’s land. Further, I have also 

observed that in his cross examination P.W. 1 Lal Babu Sah 

admitted the fact that he had instituted Title Suit 

No.32/2010 against Maheswar Thakur and Rekha Devi, 

which was disposed of against him. Therefore, he 
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preferred an appeal before the Civil Judge Court. The 

Hon’ble Civil Court had dismissed the appeal and after that 

he had preferred an appeal before the Hon’ble Gauhati 

High Court. He further stated that the Title Suit 52/2005 

was decree on compromise but he alleged that the 

opposite parties had fraud him. The Title Suit 52/2005 was 

filed in respect of the boundary wall between the land of 

him and the opposite parties. The suit land has the 

boundary wall before he had purchased the suit land. He 

has not given any other witnesses regarding the breaking 

of boundary wall. He has also lodged an Ejahar regarding 

the same matter. Ext-1 is the Ejahar and Ext-1(1) is written 

by his brother Ram Babu.  He further stated that before 

2005 the opposite parties had constructed the boundary 

wall but encroaching the suit land. 

 Moreover, for just decision of the matter I have also 

gone through the contents of schedule A land, which is 

mentioned in main suit no. 90/14, and on perusal of the 

same it appears to me that the said particular schedule 

encompasses land measuring 8 lessas on the north of 

public drain is situated, on the south the land belonging to 

Dag No.1795 of P.P. No. 685, on the east Land of Ramesh 

Ch Bhattacharjee and on west, Land of Joginder Sarma & 

ors.. Again, on going through the contents of order passed 

by my Learned predecessor in office dated 17.12.2015 in 

Misc(J) case no.169/14, granted injunction restraining the 

opposite parties and prohibited them from raising further 

construction over the schedule A lands. But on evaluating 
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the admission as made by the petitioner/P.W.-1 –Lal Babu 

Sah it is clearly apparent that he had  not adduce evidence 

against the Opp. Parties to prove that they had raised 

construction over the schedule land.   

 At this stage of this order it is also mentionable here 

that violation of order of injunction is a serious matter and 

unless there is clear evidence the person cannot be 

punished on mere surmises. If the quality or standard of 

the evidences as adduced by the petitioner side this instant 

case or proceeding is evaluated then absence of such kind 

of convincing or satisfactory and conclusive evidence are 

conspicuously marked out/ although the nature of the 

proceeding and quality of evidence/ which are required to 

be proved and established in respect violation of an 

injunction order, may not be of the standard of criminal 

proceedings. Moreover, it is an established law that 

allegations like fraud, undue influence etc. establishment of 

violation order of injunction being punitive proceedings 

require stricter proof than civil actions.  

 The entire allegation made by the petitioner was 

denied by the opposite parties. However, apart from 

raising the said allegation the petitioner has not adduced 

any other evidence to prove its case. In order to make the 

opposite parties liable for penal consequences under Order 

XXXIX Rule 2A of CPC, the petitioner was required to prove 

its case beyond reasonable doubt as to how the opposite 

parties had willfully disobeyed the order of this passed in 
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Misc (J) case no-169/2014, but he failed to prove the 

same. 

 Therefore, in view the above observations and 

discussion all the points for determinations are decided in 

complete negative. Hence, I don't find any cogent and 

justified reason to allow the prayer of the petitioner and 

the same stands rejected. Thus, the Misc (J) case is 

disposed of on contest, the petitioner could not prove that 

there was any violation committed by the opposite parties 

in respect of the injunction order and as such I do not find 

any merits in the case filed by the petitioner under Order 

XXXIX Rule 2(A) of CPC and the same is dismissed.  

 Misc (J) case No: 23/17 is dismissed and disposed of 

on contest. 

 


